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CURRENT TOPICS 


Rent Restrictions Reform 


In last week’s news, some faint hope was given that an 
all-party agreement can be reached on certain aspects of 
the problem of rent restrictions. The Opposition have 
produced a plea in favour of a reform to enable landlords 
to meet their repairs obligations, and it was reported at the 
same time that the Minister of Housing and Local Government 
had ordered his officials some time ago to make a compre- 
hensive survey of the problem of the rapid deterioration of 
house property. One of the matters on which they will have 
to report is as to how many houses become uninhabitable 
each year because of the lack of repairs. One estimate of 
this figure has been 200,000, and if this is true, it would 
seem to nullify the best housing efforts. It is also estimated 


that the Acts restrict the rents of 4,000,000 houses to the 1914 | 


level, and of 4,000,000 others to the 1939 level. The long- 
standing establishment of two different levels of rent fixing, 
related to epochs separated by a quarter of a century in 
which living costs rose, has created grievous anomalies, of 
which one of the symptoms is that class of claim, detested by 
solicitors because of its legal injustice, in which a tenant who 
has agreed to pay what is manifestly a fair rent asks his 
landlord to repay two years’ payments of rent in excess of 
an outrageously low standard rent. It is nearly ten years 
since Davies v. Warwick '1943] K.B. 329 and so far nothing 
has been done about it. It is to be hoped that any inquiry 
will have a wide range. Lawyers will look forward to the 
Lords’ debate fixed for 29th October, when it is to be hoped 
that some real news will be forthcoming. 


Juvenile Delinquency 

JUVENILE crime is one of the fields into which research 
has been encouraged by the Nuffield Foundation, which 
published on 18th September, through the Oxford University 
Press (10s. 6d.), “‘ The Young Delinquent in his Social Setting.”’ 
Professor THOMAS FERGUSON, the author of the work, describes 
the delinquent as ‘‘ the boy who is poor in scholastic attain- 
ment, unreliable at school, and inclined to truancy, lives in a 
slum area, or in a ‘ rehousing’ slum clearance area, and is 
drawn from a large family, living in a home poor in background 
and severely overcrowded ; who, on leaving school, flits 
from job to job, encountering some unemployment in the 
process, is still in stopgap employment when he comes to 
be eighteen years old, in unskilled or semi-skilled work, 
having undergone no vocational training or perhaps having 
fallen through an apprenticeship on which he embarked.”’ 
The relationship between overcrowding at home and a high 
rate of delinquency, he states, was clearly established ; crime was 
relatively infrequent among the children of skilled workers, 
and physically healthy boys had a low crime rate. Minor 
physical defects had no apparent influence, but stunted 
growth a powerful one. The professor’s conclusion that the 
parents’ was the highest responsibility for success or failure and 
that a penalty imposed on the parent proved the most effective 
deterrent is one which should be carefully noted by the 
juvenile courts. 
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National Insurance: Special Hardship Allowance 


AMENDING regulations (the National Insurance (Industrial 
Injuries) (Benefit) Amendment Regulations, 1952 (S.I. 1952 
No. 1633)) modifying the conditions for special hardship 
allowance have been made by the Minister of National 
Insurance under the Industrial Injuries Act after consultation 
with the Industrial Injuries Advisory Council. The allowance, 
of up to 20s. a week, can be paid to a man whose injury 
makes him permanently incapable of his regular occupation 
and incapable of equivalent work, or continuously incapable 
of his regular occupation and of equivalent work since his 
injury benefit period ended. Under the new regulations, 
which came into force on 10th September, work done whilst 
awaiting surgical treatment for the injury will be disregarded 
in deciding whether a claimant has been continuously incapable 
of his regular occupation or equivalent work. Existing 
regulations have enabled certain periods of rehabilitation, 
training or trial to be disregarded in this way. 


The National Trust 

As a business venture, showing a heartening profit balance 
year by year, the care of historic mansions can hardly have 
a strong appeal. It is sad that, notwithstanding the existence 
of the National Trust and without the support of an adequate 
income, many beautiful country houses have to be abandoned, 
and others run the risk of complete desolation or destruction. 
According to the report of the Council of the National Trust, 
published on 19th September, about twelve of the 320 country 
houses classified as of the first importance have already been 
abandoned or destroyed. The position is steadily worsening, 
and if houses offered to the Trust by owners who cannot 
afford to keep them are offered without endowment and the 
Trust refuses them, it is tantamount to a sentence of death. 
The deficit for 1950 was £56,000, but this was reduced to 
£33,000 in 1951. Deferred repairs, which were responsible 
for a large part of the deficit, are now being overtaken, and 


Taxation 





CESSER OF AN ANNUITY 

THE decision of Harman, J., in Re Lambton’s Marriage 
Settlement |1952) 1 T.L.R. 127, which was discussed ante, 
p. 189, has now been upheld by the Court of Appeal (/1952| 
2 T.L.R. 68), which court, without disapproving of the 
basis of the judgment at first instance, preferred to rest their 
decision upon other grounds. The principal judgment was 
delivered by Evershed, M.R., and includes a detailed and 
illuminating review of the authorities. In short, the court 
upheld the Crown’s original contention that A.-G. v. Glossop 
(1907| 1 K.B. 163 was inconsistent with Cowley (Earl) v. I.R.C. 
{1899} A.C. 198, having regard to the manner in which that 
case was dealt with in De Trafford v. A.-G. [1935] A.C. 280, 
and hence must no longer be regarded as good law. 

It is now therefore settled that, if property is held in trust 
to pay the income to X for life subject to the payment of an 
annuity to Y and, after X’s death, to pay the whole income 
to Y, then, on the death of X, estate duty is payable upon the 
whole corpus and not only upon such part of it as was not 
previously devoted to satisfying the annuity. This is so 
despite the fact that Y is only richer to the extent of the 
surplus income. It was admitted by Romer, L.J., at p. 85, 
that this was undoubtedly something of a hardship, but it is 
the result of the statutes—the maxim that there is no equity 
in a taxing statute can work both ways. 


SOLICITORS’ 





September 27, 1952 


JOURNAL 


legacies totalling £58,000 were received during 1951. In the 
last three years, the Trust had spent £202,000 on repairs 
and £181,000 on improvements. At an extraordinary general 
meeting to be held immediately before the annual meeting on 
10th October, members will be invited to approve the 
promotion of a private Bill to give the Trust the widest 
powers of investment of its funds and to authorise the increase 
of membership subscriptions. 


British Insurance 
WE are glad to welcome a newcomer among professional 
publications, which promises to enrich periodical literature on 
insurance law and practice. British Insurance, of which the 
October issue is volume 1, number ], is a shilling monthly 
publication, well printed and produced, full of informative 
articles on the social, historical, legal and business aspects 
of insurance. Illustrative of the bright variety of the material 
offered in the current issue is a set of verses entitled ‘‘ The 
Shipowner’s Lament,’”’ which has a special legal appeal and 
deserves quotation : 
“Tt is much to be regretted 

That your goods are slightly wetted, 

But our lack of liability is plain, 

For our latest bill of lading— 

Which is proof against evading 

3ears exceptions for sea water, rust and rain ; 

Also sweat, contamination, 

Fire and all depreciation 

That we've ever seen or heard of on a ship. 

And our due examination, 

Which we have made at destination, 

Shows your cargo much improved by the trip.’ 
Among other lessons the rhyme seems to convey is a method 
of argument which might be used with advantage in the 
Commercial Court. The current issue has thirty-six pages, 
and is a handy size for the pocket. 


THE TERM’S ESTATE DUTY CASES 


In noting the decision of Harman, J., the writer concluded 
that it might well be that an annuity charged upon a fund was 
an expensive luxury and a better proposition for the Crown 
than for the beneficiaries, the more so since it is possible to 
provide more or less similar benefits by alternative methods. 
This view receives powerful support from the words of 
Evershed, M.R., at p. 83: ‘‘ I suggested to counsel for the 
Crown) that conveyancing ingenuity of no very extravagant 
or remarkable order could very easily frame trusts of a 
settlement so as to produce by fluctuating fractions the 
substantial equivalent of the present case; and, although 
I do not decide it, I should imagine that if success crowned 
those efforts, the result would be to give rise to a much smaller 
liability for duty.”’ 

THE EFrFecTIvVE DATE OF A GIFT OF SHARES 

Re Rose (1952) 1 T.L.R. 1577 is more concerned with 
general principles of equity than with estate duty as such. 
The essential facts were perfectly simple. The deceased, 
on 30th March, 1943, in consideration of his natural love and 
affection for his wife transferred to her shares in an unlimited 
company: the donee, for her part, executed the transfer, 
which followed precisely the form laid down in the articles of 
association of the company. The directors had an unrestricted 
right to refuse registration of a transfer and the deceased was 
the governing director of the company, although nothing seems 
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to have turned upon that. The transfer was not, in fact, 
registered until 30th June, 1943, and it was agreed that there 
would be a liability to estate duty under the Finance Act, 
1894, s. 2 (1) (c), unless the gift had been completed by 
13th April, 1943. That is to say, it was essential to avoid 
liability to duty that bona fide possession and enjoyment of 
the subject-matter should have been assumed by the donee 
before that date and henceforward retained to the entire 
exclusion of the donor or of any benefit to him by contract 
or otherwise (see Customs and Inland Revenue Act, 1889, 
s. 11 (1)). 

The argument for the Crown in its initial form may be 
summarised thus: the document was intended to operate as 
a transfer and had not so operated at the crucial date because 
a transfer is not effective until registered. That being so, 
Milroy v. Lord (1862), 4 De G. F. & J. 264, is authority for the 
proposition that if a document is intended to operate as a 
transfer it may not be construed as a declaration of trust. 
Hence the effect of the document. of 30th March was exactly 
nothing. Now Milroy v. Lord, although superficially similar, 
is plainly distinguishable upon the facts, because in that case 
the donor had not done all that lay in his power to divest 
himself of the shares—he had not completed the appropriate 
deed of transfer ; in the case before the court the form specified 
in the articles of association had been followed exactly. 
Evershed, M.R. (at p. 1582), refused to accept the proposition 
that if a document is on its face intended to operate as a 
transfer it can under no circumstances take effect by way of 
trust, and he distinguished between a man executing documents 
not apt for his purpose and a man transferring property in 
the appropriate manner so that there might, during some 
limited period or otherwise, arise, for the purpose of giving 
effect to the transfer, a trust. 

In argument, however, the Crown had to substantially 
abandon as insupportable the contention that the transaction 
of 30th March was entirely ineffective so that the donor 
retained full dominion over the shares until actual registration. 
In the words of Jenkins, L.J. (at p. 1587): ‘ That 
contention having been disclaimed, it is said, on the part of the 
Crown, that nevertheless the gift is incomplete because, 
although the deceased could not recall it, he remained the 
owner of the shares until the transfers were registered in 
respect of them. That proposition seems to me to disregard 
entirely the form of the transfers. And indeed, |counsel for the 
Crown] in the end said that the effect of the transfers was no 
more than some sort of conditional authority or promise that, 
if the directors of the company chose to register the transfers, 
then but not otherwise the transferees should become the 
owners of the shares. That is a proposition which I cannot 
accept... .” 

It was in the event held, affirming Roxburgh, J. ({1951] 
2 T.L.R. 1066), that the deceased had parted with the entirety 
of the beneficial interest in the shares on 30th March and from 
then until the transfer was registered held as bare trustee for 
the donee. The case therefore seems to be authority for 
the proposition that a gift of shares is complete when the 
transfer and share certificate are handed over to the donee if, 
but only if, the transfer is in the appropriate form to transfer 
the legal estate when it is registered—that is to say, if the 
donor has done all that lies in his power to divest himself of 
the shares. 

EMPLOYEES’ PENSIONS 

In Re Bibby & Sons, Ltd., Trust Deed (1952) 2 T.L.R. 297 
the Crown put forward a rather novel claim which did not 
find favour with the court. A company in 1924 instituted a 
pension fund for the benefit of employees and their widows ; 
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the funds were provided entirely by the company and there 
was no provision for any contribution by the employees. The 
fund was to be administered by trustees, who were given an 
absolute discretion in the exercise of their powers, and the 
court found, upon construction of the trust deed and the rules 
made thereunder, that it was entirely at the discretion of the 
trustees whether or not any individual beneficiary should 
receive a pension, although no doubt, as a matter of practice, 
employees who were within the scheme might expect to 
receive one. 

An employee who had entered the service of the company 
in 1898, and who remained in that service until his death in 
1943, left a widow him surviving and after his death a pension 
was granted to her and was later increased in amount. The 
Crown made no claim for upwards of seven vears, but after 
that somewhat extended period contended that the pension 
was an annuity, subject to a discretion in the trustees to 
withdraw it, and that it was provided by the deceased in 
that it would not have existed but for his years of service 
with the company. Hence, contended the Crown, 1t 
property “ purchased or provided by the deceased either by 
himself alone or in concert or by arrangement with any other 
person, to the extent of the beneficial interest arising... on 
the death of the deceased,’ and so liable to estate duty under 
s. 2 (1) (d) of the Finance Act, 1894. 

Harman, J., held, firstly, that the 
discretionary and that no individual employee or widow had 
any individual right in the trust fund which could be enforced 
in any court of law or of equity. Hence, following to some 
extent Re Miller’s Agreement (1947) Ch. 615, he held that 
the benefit which had been received by the widow was not a 
species of property within the scope of the Act. Secondly, 
he held that even if it were such a property it 
purchased or provided by the deceased, saying (at p. 301): 
“Certainly it is not purchased because he did nothing to 
he made no bargain; he did not come into the 


Was 


trust was) purely 


Was not 


purchase it ; 
company’s employment under the promise, express or implied, 
of a pension ; he had, as I say, satisfied all the conditions of 
the pension deed before the deed was ever in existence ; and 
there is no evidence that he ever changed lis position there 
after or stayed longer or did more work because of thie 
It is said, however, that he provided 
the sine gua non of its payment. That 
In my view the person 


existence of the deed. 
it because he was . 
does not seem to me to be enough. 
who provided the pension was the company. 

Whilst the decision is satisfactory to the taxpayer and may 
well be an important one because of the number of similar 
schemes which may exist, it must not be taken as an authority 
for more than it decides. Had the provisions of the trust 
deed been such that any beneficiaries were entitled to pensions 
of an ascertained amount, although subject to withdrawal in 
certain eventualities, the first ground of the decision would 
be cut away. Had the employee entered the service of the 
company after the inception of the scheme the second ground 
would obviously be weakened in its application. 

Estate COMPANIES 

Re Devonshire Estates (The Times, 1st August, 
attracted a good deal of publicity in the lay press both by 
reason of the amount of duty involved and the prominent 
position of the deceased. It does not call for any discussion 
so far as the legal questions involved are concer rned, but it 
does serve to point a moral which one might have hoped to 
be unnecessary at this stage. 

At one time, upwards of twenty years ago, it was possible, 
by the exercise of ingenuity, to “work wonders’” by trans 
ferring property to a company with suitably peculiar capital 
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structure and articles of association. The Finance Acts of 
1930 and 1938 did something to render such schemes more 
difficult, but it was still possible to do a great deal of good 
for the individual taxpayer at the expense of those less 
wideawake. Then came, in the Finance Act, 1940, ss. 43 to 59 
and Sched. VII, some extremely stringent provisions into the 
details of which it is not necessary to go. Suffice to say that, 
as amended by subsequent Finance Acts, these provisions 
nullify almost all the old advantages attendant upon the 
formation of an estate company. But the disadvantages 
still remain. 

Firstly, s. 55 of the Finance Act, 1940, may result in the 
shares of the company being valued for duty purposes at a 
figure far in excess of their real value to the deceased or to 
his successors. Secondly, when a shareholder in a company 
dies, he dics possessed of the shares of that company and not 
of an aliquot share in that company’s assets. Hence, if those 
assets include foreign realty, agricultural land or articles of 
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national, etc., interest, they will, in effect, bear duty at the 
full rate and, possibly, by reason of s. 55, at more than the 
full rate. Hence any company owning such assets should 
forthwith resell them to the persons beneficially entitled. 
The late Duke and his advisers realised that perfectly well 
and had concluded contracts of sale to that end;  unfortu- 
nately the contracts were subject to a suspensive condition, 
and the court’s decision in fact was that that condition had 
not been fulfilled in the events which had happened. It was 
said that the reason for the suspensive condition was that it 
was “administratively convenient’’ to have the various 
assets vested in the company ; that may well be, and only 
those familiar with the administration of a great estate can 
judge of its truth, but to the ordinary man it seems difficult 
to understand how, say, a Rembrandt hanging on the walls 
at Chatsworth was more easily administered because it was 
owned by a company and not by the late duke. In any case, 
administrative convenience can be too dearly purchased. 
G. B. G. 


AND POSSESSION OF THE 


MATRIMONIAL HOME-—II 


WE now come to consider those cases in which the husband 
is only a tenant of the premises constituting the matrimonial 
home. Clearly, if the premises are outside the Rent Acts, 
the wife is without protection as against the landlord once 
her husband has terminated his contractual tenancy. A 
number of difficulties arise, however, if the premises are rent 
restricted. 

ln Barton v. Butlon 1931) 1.G.D. 225 the facts were that 
Mr. and Mrs. Button had agreed to separate ; Mr. Button 
surrendered his tenancy of the matrimonial home in con- 
sideration of the plaintiff foregoing certain arrears of rent ; 
Mrs. Button continued to reside at the house, knowing nothing 
of this arrangement. The landlord sought possession of the 
premises. It was proved that statutory notices of increase 
had been served on Mr. Button some time previously and that 
he was therefore a statutory tenant. The county court judge 
said that if the statutory tenancy still subsisted, then the 
plaintiff had no right to possession. If, on the other hand, 
Mr. Button had ceased to retain possession, then the statutory 
tenancy had determined. He might, however, retain posses- 
sion through members of his family, though he himself 
was not occupying the house. He (the judge) was satisfied 
that Mr. Button had left the house permanently with no 
intention of returning, and that both he and the plaintiff 
had expected that Mrs. Button would come to some agreement 
with the plaintiff in respect of the occupation of the house. 
In these “special circumstances ”’ he had come to the con- 
clusion that the statutory tenancy had determined and he 
made an order for possession in six weeks. 

Again, in Spence v. Brown (1949), 99 L.J. News. 346, 
another county court decision, the tenant had left the 
premises following quarrels with his wife and had left only 
minor items of personal property in the house. He stated 
that he could see no prospect of a reconciliation with his wife 
and had no intention of living in the house with her again. 
A notice to quit had been served on the husband. After the 
break with his wife the husband had continued to pay the 
rent of the premises. The judge held that, as the husband 
appeared to appreciate the importance of his own evidence and 
to regard the break as final, he had lost his statutory tenancy, 
and he made an order for possession. It may be observed 
that the husband had the corpus possessionis here, but that 


it appears to be the ratio decidendi that he lacked the animus 
revertendi-—despite the fact that he had continued to pay the 
rent. <A similar decision is to be found in Taylor v. McHale 
(1948) E.G.D. 299-—a Court of Appeal case. The tenant 
told the landlord that he was leaving, paid up all the rent 
due, surrendered the keys and took away all his furniture. 
He made it clear that his wife, who remained in occupation, 
did not do so as his licensee. It was held that he had lost his 
statutory tenancy and that his wife was therefore a trespasser. 

The circumstances in Spence v. Brown must be carefully 
distinguished from those obtaining in Wabe v. Taylor [1952] 
2 T.L.R. 264; ante, p. 494. In that case the plaintiff had 
bought the house in 1950 knowing that the tenant, Mr. Taylor, 
had left the house in 1944 and that Mrs. Taylor was living 
there with a lodger. She admitted having a child by the 
lodger. For Mrs. Taylor it was argued that Mr. Taylor still 
had possession by his wife. For the plaintiff the contention 
was that the wife’s adultery had destroyed her right to remain 
in the former matrimonial home. The latter view was rejected 
by the Court of Appeal. Somervell, L.J., held that her 
offence gave the husband the right to terminate her licence 
to be in the honse, but there was no evidence that he had in 
fact done so. So far as the landlord was concerned, her 
offence gave him no new rights whatever. 

It is not unduly difficult to reconcile the above line of 
decisions with Brown v. Draper |1944) 1 All E.R. 240 (C.A.). 
The facts were that the husband had left his wife, who 
continued to reside in premises of which the husband was the 
tenant. He had left his furniture there and paid the rent 
until he received notice to quit, from which date he had paid 
no rent. He had not revoked his licence to his wife to 
continue to reside in the premises. The landlord sued the 
wife for possession and at the hearing the husband stated 
that he made no further claim upon the house. The court 
held, however, that his mere statement to that effect in the 
witness box did not operate to deprive him of his statutory 
tenancy, which he would only lose by actually giving up 
possession or by having an order of the court made against 
him. This case is distinguishable inasmuch as the husband 
still had possession by his licensee whereas in Taylor v. McHale 
there had been an express, and in Spence v. Brown an implied, 
revocation of the licence. In allowing Mrs. Draper’s appeal 
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Lord Greene, M.R., said: ‘It may well be that, in the 
circumstances of this case, the appellant may not secure 
any lasting benefit from this decision ; since, if the landlord 
brings a fresh action making Joseph Draper a party, it may 
be that Joseph Draper will submit to an order. On the 
other hand, he may change his intention, since he is prepared, 
as he said in the witness-box, to pay the rent of a house for 
his wife ; and he may very well take the view that he would 
prefer that she should continue to live in this house rather 
than be put to the trouble and expense of finding another, 
the rent of which might be higher than that at present 
payable.” 

An entirely different view of the law from that expressed 
by the Court of Appeal in Taylor v. McHale was taken in 
Old Gate Estates, Ltd. v. Alexander [1950| 1 K.B. 311. A 
statutory tenant had left his wife in the matrimonial home 
and had purported to surrender his tenancy to the landlords. 
When his wife refused to vacate the premises the husband 
wrote to her revoking his licence. The husband’s furniture 
remained in the flat. The landlords sued both husband and 
wife tor possession and succeeded in the county court. Both 
defendants—rather surprisingly so far as the husband is 
concerned—appealed. In allowing the appeal Bucknill, L.J., 
said: “‘ In the absence of circumstances showing that she was 
in the wrong and had forced him to leave her I should have 
very great doubt whether any revocation of permission to 
an innocent wife to live in the matrimonial home in which 
the husband had lived with her and from which he had 
deserted her would have any valid legal effect.’’ Denning, 
L.J., was even more explicit: ‘‘ The wife has a very special 
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position in the matrimonial home. She ts not the sub-tenant or 
licensee of the husband. {It will be observed that this is a 
radical departure from the views expressed in other Rent 
Act cases.] It is his duty to provide a roof over her head. 
He is not entitled to tell her to go without seeing that she 
has a proper place to go to. He is not entitled to turn her 
out without an order of the court (see Hutchinson v. 
Hutchinson |1947) 2 AIE.R. 792). Even if she stays there against 
his will she is lawfully there, and, so long as she is lawfully 
there, the house remains within the Rent Acts... 
Although these remarks of Denning, L.J., it might be 
argued, go beyond the law as it had been earlier established, 
it may be mentioned that in another case on similar facts, 
Middleton v. Baldock {1950} 1 K.B. 657 (C.A.), Sir Raymond 
Evershed, M.R., said: ‘‘I would like to say that, as at 
present advised, I wholly associate myself with what Denning, 
L.J., said in Old Gate Estates, Ltd. v. Alexander.’ Denning, 
L.J., also reiterated what he had said, adding : ‘‘ The husband 
cannot sue his wife in tort. He cannot sue her, for instance, in 
ejectment or in trespass. He cannot as of right turn her 
out of the matrimonial home even if he is the owner or the 
legal tenant of it. All he can do is to make an application 
to the court under s. 17 of the Married Women’s Property 
Act, 1882, and ask the court in its discretion to order his 
wife out... Ina case of the present kind, where the husband 
has deserted his wife and she has nowhere else to go, no 
court would order her out. She is, therefore, lawfully there, 
and, so long as she is lawfully there, the husband remains in 


occupation by her.” 
G. H. C. V. 


DEVELOPMENT PLAN INQUIRIES—II 


THE first part of this article dealt with the procedure at 
development plan inquiries. The present part is intended 
to discuss various problems which confront objectors and to 
present a few criticisms of the procedure. 


Late Objections 

The form of notice of the submission of a development 
plan prescribed by the Town and Country Planning 
(Development Plans) Regulations, 1948 (S.I. 1948 No. 1767), 
Sched. I, Pt. I, provides for a date by which objections and 
representations with regard to a plan are to be lodged. It 
seems clear, however, that the Minister is prepared freely 
to accept late objections up to the opening of the inquiry, 
and no reader should be deterred who is consulted by a client 
after the date given in the notice from advising the submission 
of an objection simply because it is, strictly speaking, out of 
time. In fact, even when an objection is submitted to the 
Minister in writing after the inquiry has opened, the objector 
may be advised that he can appear at the inquiry. 


Settling Objections 

There are three ways in which objections may be settled 
so that they do not have to be fought out at an inquiry, 
namely :— 

(1) By the withdrawal of the objection where, e.g., the 
objector finds it unfounded because he has mistaken diagram- 
matic road lines for a road-widening proposal. All that 
is necessary is for the objector to write to the Ministry 
withdrawing. 

(2) By reaching agreed terms with the local planning 
authority to settle the objection, e.g., where the authority 
agree to withdraw or reduce the area of a proposal. The 


Minister is not bound by any such agreed settlement and 
will not agree in advance to amend the plan so as to give 
effect to it. In such a case, however, there is no necessity 
for an objector to attend at the inquiry to present his 
objection, provided he secures an undertaking from the 
authority to submit the terms of settlement to the inspector. 

(3) By the objector’s agreeing simply to leave his objection 
on the record without attending at the inquiry to support it. 
This may be a useful procedure where tle subject-matter 
of the objection may come before another inquiry relating 
to the particular premises, e.g., where the owner of a house 
in a primarily residential area wishes to convert it into 
The development plan inquiry is not a suitable 
The primary 


offices. 
forum for debating an issue of this nature. 
zoning would not compel the local planning authority to 
refuse an application for conversion but, if they did, a 
planning appeal with an inquiry thereon might result. 
If the objection to the primary zoning is not withdrawn 
but is left on the record, there can be no suggestion at the 
subsequent inquiry that the objector agreed that his property 
should remain residential. 


Trunk Roads 

Some of the objections and representations at the particular 
inquiry referred to in the first part of this article related to 
trunk road and motor road proposals for which the Minister 
of Transport was the initiating party. These were proposed 
substantial by-pass or inner relief roads which, when 
constructed, would form part of a trunk road or motor road. 

The inspector, at the opening of the inquiry, said that he 
had been asked to make a statement to those who had 
submitted such objections. This statement was in the 
following terms : 
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“The views and opinions that you express on these 
matters during the course of this inquiry will be fully 
recorded and brought to the notice of the Minister of 
Transport who will consider such objections when preparing 
and formulating his proposals in greater detail than can 
be shown in the development plan. 

As soon as opportunity permits, the Minister of Transport 
will prepare a statutory order under s. 1 (2) of the Trunk 
Roads Act, 1946, or a scheme under s. 1 of the Special 
Roads Act, 1949, in respect of trunk road or motor road 
proposals which are shown in the development plan. He 
will then be required to give public notice of such action 
and invite objections. There will then be a further oppor- 
tunity for interested parties to make known to the Minister 
of Transport their objections before any such order or 
scheme is made.” 

This raises the problem for an objector as to whether he 
should go all out to support his objection to the development 
plan at the inquiry or should simply leave his written objection 
to the plan on the record and reserve his evidence for the 
later objection to the Minister of Transport, so saving costs. 
To which Minister is the objection best made in full or should 
it be made in full to both? Except possibly where the 
objection involves only a minor deviation or simply the 
ultimate width of the road, which would not be apparent on 
the development plan, the writer thinks it would be best to 
present the objection in full at the development plan inquiry. 
The sooner a proposal can be forestalled the better. 

Where an order or scheme has been made before the 
development plan was submitted the plan is to have effect 
as if the provisions of the order and scheme were included in 
it, and in such cases there is no point in objecting at the plan 
stage (s. 8 (1) of the Town and Country Planning Act, 1947, 
and s. 9 (4) of the Special Roads Act, 1949). 

The notation for a trunk road proposal in a plan is different 
from that for other principal traffic roads, so that it is possible 
to ascertain by inspection whether the Minister of Transport 
is interested. 

Diagrammatic Roads 

Local planning authorities are required by Ministry of 
Town and Country Planning Circular No. 92 to show, in their 
town maps, the existing or proposed principal traffic roads 
by parallel lines 4-inch apart. These represent a width far 
greater than the width of the existing roads and cut through 
property fronting the roads, leading owners to suppose that 
their property is required for road widening. Road widenings, 
as distinct from new road proposals, are not detailed in town 
maps; if there are any they will be found in the street 
authorisation map. Frontagers to existing roads who find 
these lines on town maps cutting through their frontages need 
not, therefore, object, for the lines are only draughtsman’s 
symbols. 


Designations 

The subject of designation was dealt with in an earlier 
article on development plans (95 Sol. J. 458), and it is only 
necessary here to mention one effect of designation. By 
s. 45 (1) of the 1947 Act a Minister making or confirming 
a compulsory purchase order for designated land is entitled 
to disregard any objection to the order which amounts in 
substance to an objection to the use of the land proposed 
by the development plan. The usual compulsory purchase 


order procedure provides for the service of an individual 
notice of the making of the order on the owner and lessee of 
the land so as to give him the opportunity to object. There 
is no provision requiring service of an individual notice of 
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the submission of a development plan on the owner and 
lessee of land designated in it, who, if he misses the public 
advertisement of such submission and so does not object, 
may be in a worse position than an owner whose land is not 
designated in the plan but in respect of whose land a 
compulsory purchase order is subsequently made. There is 
every reason for requiring service of an individual notice 
of the plan on an owner and lessee of designated land, and it 
would seem that the Minister has power to require this by 
regulation under s. 10 (2) of the 1947 Act. 


Allocation of Land for Specific Purposes 

Allocations of land in a development plan fall into two 
categories, namely :— 

(1) Allocations for specific purposes, e.g., a school site, 
open space, bus station, town hall or waterworks. 
(2) Allocations for primary uses. 

Where land is in an allocation in the first category the owner 
is in almost as bad a position as an owner of designated land. 
Such an allocation clearly indicates the ultimate acquisition 
of the land for the purpose in view and, although s. 45 (1) 
does not apply, the property may become virtually unsaleable 
in the market. Some may think that allocation is worse than 
designation, for with designation there is at least a likelihood 
that the property will be acquired at a fairly early date. As 
with designation, there is every reason for the Minister to 
amend his regulations to require the service of an individual 
notice on the owner and lessee of a site allocated for a specific 
purpose. 

Another difficulty with allocations for specific purposes is 
that the scale of the maps on which they appear is so small 
(one inch to the mile if on a county map, six inches to the mile 
if on a town map) that the boundaries cannot always be shown 
with accuracy and an owner cannot tell exactly how his 
property is affected. Consequently, as with road proposals, 
such an allocation tends to be “diagrammatic” which, 
having regard to the effect it may have on property, is 
undesirable. A designation map has to be on a scale of 
25 inches to the mile and shows precise boundaries. It would 
be of advantage to owners that a similar requirement should 
be imposed for specific allocations. It is not possible to 
force a local authority to produce a large-scale map of a proposal 
before or at an inquiry because they will naturally say that all 
that is before the Minister is the county map or town map 
and that that is all he has to approve. 


Primary Use Allocations 


In town maps the use allocations which cover the largest 
areas are primary use allocations only (see 95 SoL. J. 439). 
Thus, areas are shown, e.g., primarily for industrial use or 
primarily for residential use. This allocation does not mean 
that some use other than the primary use will not be allowed 
to remain in or to enter. This may be deduced from the 
notation on the map and from the written statement. There 
should be a paragraph in the written statement dealing with 
the matter, the terms of which should be carefully scrutinised. 
Thus, para. 10 of the written statement for the Middlesex 
Development Plan (the county map in which is, owing to the 
built-up nature of the county, a town map), states, inter alia :— 

“The county map indicates the general intentions of the 
county council as to the future use of land and buildings in 

Middlesex. The chief land use zones prescribed by the 

county map are those intended to be devoted primarily to 

the following purposes: residential, industrial, shopping, 
business (offices and warehouses). 

“Uses ancillary to the primary use are permissible 
within each zone. For example, sites occur in residential 
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zones which are suitable for small groups of shops, churches, 
community halls, primary and nursery schools, open 
spaces, etc. .. . Applications for permission to develop 
will in all cases be dealt with by the county council on their 
merits in the light of the general proposals which the 
development plan lays down.” 

It happens continually, especially in old developed areas, 
that within these primary use zones will be found non-con- 
forming uses, e.g., a factory in a residential area. Also, 
owners may be anxious to develop or redevelop not in 
conformity with the primary use, e.g., the owner of a large 
house in a residential area may wish to turn it into offices. 
At the inquiry referred to in the first part of this article there 
were numerous objections from owners of factories and business 
premises in primarily residential areas asking in effect for the 
rezoning of their premises to conform with the existing or 
intended use. Notwithstanding that the plan does not take 
away existing use rights (see 95 Sor. J. 439), there were 
complaints that inclusion of industrial premises in a primarily 
residential zone depreciated the capital value of the 
undertaking and made it difficult to raise capital; there 
was, further, the fear that expansion would not be allowed. 

If an owner finds his, say, industrial premises in a residential 
zone there are three possible lines of attack :— 

(1) To ask for his individual premises to be rezoned. 

(2) To ask for the particular locality in which his premises 
are situate to be rezoned. 

(3) To ask for an amendment to the appropriate paragraph 
in the written statement so as to word it in a more elastic 
manner, for instance, to make it clear that, in general, 
existing non-conforming uses will be allowed to remain or 
that reasonable extensions to existing premises not causing 
any substantial detriment to the neighbourhood will be 
permitted. 

In considering the first line of approach it must be 
remembered that a development plan is not intended to cater 
for the zoning of individual premises; if it were, it might 
resemble a patchwork quilt and its compilation would become 
impracticable. Thus, in Ministry of Town ‘and Country 
Planning Circular No. 59, para. 8 states, inter alia: ‘‘ On 
town maps, the main land uses will be shown only in the 
broadest terms; detailed zoning is left to be shown on 
comprehensive development area maps.’’ Whether to adopt 
this line of approach may depend much on the size of the 
premises or their importance. It may at least be useful 
to make the objection and leave it on the record so as to make 
the objector’s position clear in case there should be any 
later planning inquiry, e.g., on an appeal in connection with 
an extension of the premises. 

The second line of approach may be more profitable, 
particularly where there are other premises of the same kind 
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as those of the objector in the locality, but it has the objection 
that owners of premises which conform with the primary 
zoning have no opportunity of objecting to the proposed 
rezoning, and consequently the Minister may be reluctant 
to adopt it. 

The third line of approach may perhaps be the most 
profitable. 

As the professions dealing with land acquire familiarity 
with the working of development plans in practice, they will 
probably realise that it is not, in general, any detriment to 
existing premises for them to be in primary use areas with 
which they do not conform and that the valuation of such 
premises will not, except in special cases, be affected ; if this 
happens, owners’ difficulties and fears will fade. This, at 
any rate, seems to the writer the only real solution to the 
problem. 


Observations of Government Departments 


The inspector is furnished with the observations of interested 
Government departments on each objection, e.g., the Ministry 
of Agriculture where agricultural land is involved, or the 
Board of Trade on an industrial objection. These observations 
are not disclosed by the inspector to the authority or the 
objector, who, therefore, cannot contest them or even know 
whether they are founded on the correct facts. Where a 
refusal of planning permission on agricultural grounds is 
involved there are arrangements whereby the applicant can 
discuss the matter with the appropriate officer of the Ministry 
of Agriculture ; these arrangements were made to meet the 
frequent criticism of the non-availability of the Ministry’s 
officers for cross-examination at planning appeal inquiries. 
Even these arrangements are not applicable in connection 
with development plans. There is a strong case for the 
disclosure of these observations, if only to enable the authority 
and the objector to know that they are based on correct 
facts. 

Notice of Alternative Proposals to Interested Owners 

In the course of an inquiry objectors frequently put up 
alternative proposals which avoid interference with their own 
property but generally involve that of other people. There 
seems to be a strong case for making it obligatory for an 
objector to disclose such alternatives in advance of the 
inquiry, so that notice can be given to the other owners 
involved, to give them the opportunity of appearing, rather 
on the lines of the procedure in force in connection with the 
rights of way survey under the National Parks aml Access 
to the Countryside Act, 1949, where an objection to the 
provisional map involves a neighbour’s land (see 96 SOL. J. 


553). 
R.N. D.H. 


PROBATE WITH OMISSIONS 


Tue Court of Probate has jurisdiction to grant probate of a 
testamentary document in a form textually different from the 
actual document signed by the testator, but the jurisdiction is a 
strictly limited one. Apart from cases where probate is 
granted with the omission of scandalous matter, which stand 
in a category by themselves because the omission of such 
matter cannot normally in any way affect the dispositive 
provisions of the instrument, three cases in which this 
jurisdiction may be invoked (but not always successfully) 
were mentioned by Lord Blackburn in his opinion in Rhodes 
v. Rhodes (1882), 7 App. Cas. 192, at p. 198. 


The first is the case where an instrument purporting to be 
the will of the deceased has been executed by the deceased in 
the proper manner, but it is proved that, though he executed 
the instrument, he was actuated by fraud in so doing. There 
is no difficulty in such a case in pronouncing that what he 
executed was not his will, and the whole instrument is then 
rejected. 

The second case is where it is shown that a duly executed 
instrument, either through fraud or inadvertence, contains 
something which was not the will of the deceased. In such a 
case, if the part of the instrument shown not to have been the 
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will of the deceased is so distinct and severable from the 
true part of the instrument that the rejection of it does not 
alter the true part, the execution of what is shown to have 
been the true will and something more may be treated as the 
execution of the true will alone. 

The last case, which is also the most difficult, arises where 
the rejection of words alters the sense of what remains. 
In such a case, even though the court is convinced that the 
words which it is sought to reject were improperly introduced, 
so that if the instrument had been made inter vivos it could 
be rectified and a new one ordered to be executed in its stead, 
there is no jurisdiction to order such a rejection because the 
court “‘ cannot make the dead man execute a new instrument.” 
Whether the court had jurisdiction to make the omission 
desired in such a case as this, was, as it happens, left open in 
Rhodes v. Rhodes, supra, the particular case having never 
arisen and it being then unnecessary to decide it; but 
subsequent decisions make it clear that the ruie is that which 
has been stated. 

The recent case law on this jurisdiction, so far as it relates 
to the rejection of matter included in a_ testamentary 
instrument by inadvertence, is not voluminous. In Jn the 
Goods of Boehm (1891) P. 247 the testator intended (as 
was clear from the evidence) to give a legacy of £10,000 
for the benefit of each of his unmarried daughters, “ G”’ 
and “ F,”’ and their respective issue, but by inadverterice the 
conveyancing counsel who settled the will inserted the name of 
“G”’ in both the clauses of the will relating to the gifts to 
these daughters, and omitted the name of “ F”’ altogether. 
Sir Francis Jeune ordered the name of ‘“‘G’”’ to be struck out 
of the second of these two clauses. It was fully realised 
that the effect of such striking out might be to render that 
clause ambiguous or unintelligible, but the learned judge was 
not concerned with that possibility: that was a question 
which, if it had to be decided, would fall to a court of con- 
struction to decide. Jn the Goods of Schott {1901| P. 190 
came before the same judge, and it is described in the report 
as a “‘ motion to rectify a clerical error in a will, by substituting 
the word ‘residue’ for the word ‘ revenue’’’ in a certain 
gift. By this gift the testator directed his trustees to convert 
all his real and personal estate not otherwise disposed of by 
the will, and after making certain payments to “ stand 
possessed of the nett revenue of the said proceeds ’’ upon 
certain trusts. Sir Francis Jeune held that he could strike 
out words, but could not insert anything in the will, and the 
order made was that the will be admitted to probate with the 
words “‘ revenue of the said’’ omitted, so that the residuary 
gift, as so admitted, would read as a direction to the trustees 
to “‘ stand possessed of the nett proceeds ’’ of the conversion. 


The effect of the omission in the first of these cases was 
not to alter the sense of what remained, except, perhaps, 
that the size of the residue would be swollen in the event of the 
court of construction deciding that the gift of the £10,000 
intended for “‘ F ’’ lapsed for uncertainty on the name of the 
legatee being represented by a blank in the probate of the 
will. But in the second of these cases the effect of the omission 
could, perhaps, have been much more far-reaching. The report 
does not state the trusts upon which the ‘“ nett proceeds ”’ 
of the converted residue were directed to be held. Perhaps 
these trusts, by making a distinction between income and 
capital (as is not unusual in trusts of this kind) made it 
virtually impossible to give effect to the direction of the 
testator in the form in which it appeared in the will as he 
signed it. In any case, when Lord Greene, M.R., commented 
on these two cases in Re Horrocks |1939| P. 198, his view was 
that in neither had the omission altered the sense of what 
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remained. It is worth noting that both these cases were 
disposed of more or less by agreement between all the parties 
concerned. 

A very different case was Re Horrocks, supra. There a 
testatrix directed that her residuary estate should be held, 
subject to a life interest, for such charitable institutions or 
other charitable or benevolent objects as her trustees should 
select. Readers who remember the Diplock case will not 
need reminding that this second “or’’ (that “ ill-omened 
disjunction,’’ as Lord Greene called it in that case) had the 
effect, as a matter of construction, of rendering this trust of 
residue void. In Re Horrocks, therefore, with a view, doubtless, 
to saving these trusts by another means, it was alleged that 
this intrusive ‘‘ or ’’ had been inserted in the will by the drafts- 
man’s typist in error, and probate of the will was prayed 
with the omission of this word. The Court of Appeal refused 
to grant probate of the will in this form, on two grounds : first, 
that there was no sufficient evidence to justify the conclusion 
that this word had been inserted in error, and secondly, that 
as the effect of the omission would be, in effect, to alter what 
remained after the omission, there was no jurisdiction to 
order such an omission. “ Striking out the word ‘ or’ and leaving 
the word ‘ benevolent ’ is . . . to qualify the word ‘ charitable ’ 
and to cut out from its signification so much of the field of 
charity as is not benevolent. In other words, the omission 
of the word ‘ or’ alters the effect of the word ‘ charitable,’ 
which was approved by the testatrix and which she must be 
taken to have intended should have its full signification ”’ 
([1939} P., at pp. 217-8). 

Whatever, then, was the position before Re Horrocks, supra, 
one effect of that decision has been to underline the limitations 
on the jurisdiction to order probate with omissions in cases 
where the application is based on the ground that the omitted 
matter was inserted in error. The latest of the cases on this 
subject, Ke Swords [1952] W.N. 369, in no way transgresses 
these limitations. A draft of a will, in numbered clauses, 
was prepared for a testatrix. The will when executed omitted 
cl. 3 of the draft, so that the numeration of the clauses after 
the first two, as appearing in the will and the draft respectively, 
did not correspond. The testatrix kept the draft of the will. 
She subsequently made a codicil to her will by which she 
made certain alterations to cll. 3 and 4 of her will, but it 
was evident, when this codicil was compared with the will 
which she had executed after her death, that these references 
to cll. 3 and 4 were intended as references to the clauses so 
numbered in the draft, and not to cll. 3 and 4 of the will she 
had signed after the deletion of a clause of the original draft. 
(The short report of this decision in the Weekly Notes is not 
clear on the effect of the testatrix’s mistaken assumption 
in making her codicil on the dispositions contained in her 
will, but in fact one such effect was the deletion from the will 
of the residuary gift originally contained therein.) It was 
found that the omission of certain words from the codicil 
would have the effect, inter alia, of restoring the residuary gift 
to the will, and probate of the will and codicil was therefore 
asked for with the necessary omission. On the authority of 
Re Horrocks, supra, probate with this omission was granted. 


The important points to remember about this jurisdiction 
are, first, that the omission sought must not alter the sense 
of what remains of the instrument of which probate is required, 
and secondly, that the court’s power to omit words is not 
balanced by any correlative power to insert words. These limits 
on the jurisdiction are the historical consequence of the 
jealously preserved separation between the functions of the 
courts of probate and construction, respectively. 
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PROPERTY IN AGRICULTURAL FIXTURES 


SoME of the modern agricultural legislation designed to enlarge 
the rights of tenant farmers occasionally invites the reproach 
that zeal has outrun discretion, the niceties of the common 
law being disregarded. Thus, the Agricultural Holdings Act, 
1923, s. 12 (1) (i), spoke of a landlord making his tenant an 
offer in writing “‘ to withdraw the notice to quit ”’ : as Lush, J., 
pointed out in Davies v. Bristow, Penrhos College v. Butler 
1920) 3 K.B. 428, the parties may agree that a new tenancy 
shall be created on the old terms; a notice to quit cannot 
be withdrawn. That was a “ Rent Act’’ case, and the 
Agricultural Holdings Act, 1923, did contemplate acceptance 
or rejection of the offer by the tenant ; but one might wonder 
what might be the effect on a surety if the offer were accepted. 
However, that provision is no longer with us; and the one 
I wish to examine in this article is to be found in the 
Agricultural Holdings Act, 1948, s. 13 (1) (it first appeared 
in the Agricultural Holdings Act, 1908, s. 21). This section 
deals with the tenant’s right to remove fixtures, and the first 
subsection runs: ‘ Subject to the provisions of this section 
(a) any engine, machinery, fencing or other fixture affixed to 
an agricultural holding by the tenant thereof; and (4) any 
building (other than one in respect of which the tenant is 
entitled to claim compensation under this Act or otherwise) 
erected by him on the holding; not being a fixture affixed 
to, or, as the case may be, a building erected, in pursuance 
of some obligation in that behalf or instead of some fixture 
or building belonging to the landlord, shall be removable by 
the tenant at any time during the tenancy or before the 
expiration of two months from the termination of the tenancy, 
and shall remain his property so long as he may remove it 
by virtue of this subsection.”’ 

The words italicised provoke the thought: When is the 
fixture supposed to have become the property of the tenant ? 
lor the common law, while it came to recognise a right to 
remove certain fixtures, did not go as far as to confer full 
proprietary rights therein till severance had actually occurred. 
The position was most clearly stated by Cairns, L.C., and 
Lord Chelmsford in Bain v. Brand (1876), 1 App. Cas. 762, which 
I cite for that reason, though the case was a Scots one ; for 
there are English decisions to the same effect. The learned 
Lord Chancellor flatly disagreed with the following statement 
of Lord Gifford in the Court of Session: ‘I take it to be 
perfectly fixed law .. . that, in leases of ordinary duration 
where the tenant erects fixtures solely for the purposes of his 
trade, these trade fixtures remain his property and cannot be 
claimed by the landlord as partes soli... .’’ There was, 
said Lord Cairns, a complete fallacy in that mode of stating 
the facts. ‘‘ The fixture does become part of the inheritance 
. . . there does exist on the part of the tenant a right to 
remove that which has been thus fixed, but if he does not 
exercise that right it continues to be that which it became 
when it was first fixed, a part of the inheritance.”” Lord 
Chelmsford put it in this way: ‘“‘ When he [the tenant] 
brings any chattel to be used in his trade and annexes it to 
the ground it becomes part of the freehold, but with a power 
as between himself and his landlord of bringing it back to the 
state of a chattel again by severing it from the soil. As the 
personal character of the chattel ceases when it is fixed to 
the frechold, it can never be revived as long as it continues 
so annexed.” 


I am aware that Ke Hulse (Sir Edward); Beattie v. Hulse 
1905) 1 Ch. 406 cannot readily be reconciled with the above, 


but other English authorities take the view that any removabk 
fixture is freehold while affixed, including Horwich v. Symond 
(1914), 110 L.T. 1016; (1915), 84 L.J.K.B. 1083 (C.A.), and 
Mowats v. Hudson (1911), 105 L.T. 400 (in which a statement 
made by Buckley, L.J., suggests some modification of his 
opinion on this point since, as Buckley, J., he tried Re Hulse), 

Privilege was first accorded to agricultural fixtures not by 
the common law but by the Landlord and Tenant Act, 1851, 
enacted before any of the Agricultural Holdings Acts were 
passed. The right to remove then conferred extended to 
buildings, engines and machinery erected by the tenant at his 
own cost and with the previous written consent of the landlord. 
The statute did not suggest that the buildings, etc., retained 
their chattel nature while affixed ; nor did the Agricultural 
Holdings Act, 1908 ; and nor does the present enactment say 
so in terms. The prima facte inference appears to be, then, 
that the ‘“‘ shall remain his property so long as he may remove 
it by virtue of this subsection ’’ relates to a period commencing 
with the expiration of the tenancy. 

As against this, there is a provision in a later subsection, 
s. 13 (5), by which “ the foregoing provisions of this section 
(a) shall apply to a fixture or building acquired by a tenant 
since 31st December, 1900, as they apply to a fixture or 
building affixed or erected by him.’’ This, it may well be 
suggested, points to a conclusion that fixtures ‘ remain ”’ 
the tenant’s property when he affixes them and until two 
months after his tenancy terminates. It may, on the other 
hand, also be contended that ‘‘ acquired” is a wide enough 
expression to include acquisition of a leasehold interest, which 
might be the result of assignment (voluntary or involuntary) 
or of the grant of a sub-tenancy. 

Such authority as may be found rather favours the 
conclusion that the Legislature at least intended to exclude 
fixtures on agricultural holdings from the operation of the 
common-law rule altogether. Re Harvey and Mann’s Arbitra- 
tion (1920), 123 L.T. 242 (C.A.), is not directly in point, for 
the issue was whether a tenant who had not given his landlord 
notice of intention to remove, entitling the landlord to 
purchase, which is a condition precedent to removal (now by 
the Agricultural Holdings Act, 1948, s. 13 (2)), had lost all 
right to claim compensation for disturbance such as is specified 
in s. 34 (1) of the present Act: “loss or expense directly 
attributable to the quitting of the holding which is unavoidably 
incurred upon or in connection with the sale or removal of 


... fixtures... .’’ It was held that the omission had cost 
the tenant his right; but in the course of argument, the 
question was raised whether the fixtures became the 


landlord’s on the failure to give notice. On this point, Lord 
Sterndale, M.R., said: ‘‘ It may very well be that the fixtures 
continued to be the property of the tenant, and that the 
property would not pass to the landlord until he had exercised 
his option. I give no opinion,” etc., and Warrington, L.J. : 
“T say nothing as to whether those things remain or do not 
remain the property of the tenant, notwithstanding that he 
did not give notice to remove.”” These statements may be 
negative, but it is clear that they were based on the view 
that the ownership of the fixtures had not changed when 
they were affixed, as Bain v. Brand, supra, says that it does 
at common law. 

There are other points on which the wording of s. 13 (1) 
leaves something to be desired in point of clarity ; e.g., docs 
the “or other fixture "’ in para. (4) mean only other fixtures 
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A tenant farmer decides, as some farmers do, to augment his 
income by selling petrol to passing motorists. A petrol pump 
is installed on the edge of his holding under a hire-purchase 
agreement. Whose property is it ? R.B. 


HERE AND THERE 


KERRY PILGRIMAGE 


As the vacation closes here is one backward glance to the wild 
and rocky coast of County Kerry. If you travel westward 
from Sneem with the mountains on your right and the broad 
estuary of the Kenmare River on your left, you come in a 
dozen miles or so to the village of Caherdaniel, just behind 
the little peninsula running out to Lamb’s Head. Here a 
rough road towards the shore carries you in a couple of miles 
to Darrynane (pronounced with a broad ‘‘ naan ’’), where the 
woodlands run gently down to a wild and lovely little bay 
with beaches of silver sands divided from one another by low 
rocky headlands, and beyond them an island accessible on 
foot at low tide, where the roofless remains of ancient 
monastic buildings stand surrounded by a cemetery. From 
this island one looks down into a translucent sea and up 
all around to mountains of that peculiar unearthly blue that 
you find only here in the west of Ireland or in the Hebrides. 
3ut before you reach the shore you have passed a large 
rambling house in a rather neglected wooded parkland. 
Beside it as you come up the drive a great oak stands on the 
left. Here was the home of Daniel O'Connell, the Liberator. 


THE LIBERATOR 
In the ears both of lawyers and of citizens of a free country, 
the name of Daniel O'Connell should sound like a trumpet, 
but so strangely ignorant are the English of Irish history 
that for them a hundred years have sufficed to shroud his 
gigantic figure in something like oblivion, so that the title 
of “ Liberator” strikes a note, rather, perhaps of bombast. 
Yet when he appeared on the scene of public life the Irish 
people lay prostrate beneath a triple subordination. Their 
native Parliament had been taken from them. Their religion 
was proscribed and its practice was by law a bar to professional 
advancement and even to the elementary rights of Parlia- 
mentary representation. The wealth of the nation was in the 
hands of an alien aristocracy exploiting the miserable poverty of 
the peasants. O’Connell found his people prostrate and he left 
them on their feet. He emancipated their religion and set 
them on the path of political freedom and it is his greatness 
that he accomplished this by moral force alone. Inthe struggle 
of the Irish people two elements among them have contended 
for the mastery, those who placed their hopes in physical 
force and those who believed in the ultimate efficacy of moral 
force working within the law and the constitution. In the 
former tradition stood the United Irishmen, the Fenians, 
Sinn Fein; in the latter, Grattan, O’Connell, Butt, Parnell 
and the Irish Parliamentary Party. The political achieve- 
ments of O'Connell are part of English as well as of Irish 
political history. As a lawyer he would still have been 
remarkable had he never entered public life. One of the 
first to benefit by the Catholic Relief Act of 1793, by embracing 
the Bar as a profession, he entered Lincoln’s Inn in 1794, 
and Gray’s Inn in 1796, and was called on 19th May, 1798. 


A week later he held his first brief. In his first year he made 
£60, in his second over £420, and at the height of his practice 
he was earning more than £8,000 a year. His ambition, he 
said very early, converted every toil into a pleasure and 
every study into amusement. “If I do not rise at the Bar 
I will not have to meet the reproaches of my own conscience.’ 
He was the most dreaded cross-examiner of his time and an 
advocate of extraordinary tactical ingenuity, and he served his 
cause as effectively in court as in Parliament and on the 
platform. 
RELICS 
It is strange in this peaceful woodland by the shores to 
remember his turbulent figure. The house is still occupied 
by a descendant and part of it is open to the public as a 
rather haphazard museum. There is little order or arrange- 
ment, but for those who remember there is more than enough 
to stir the imagination in the great dining room and drawing 
room and the little library. There are portraits of the 
Liberator himself and of his family and relations, his rosary 
beads, the glass from which he drank when he was imprisoned, 
the pistol he used when he allowed himself to be entrapped 
by his political enemies into the famous duel with D'Esterre 
and, contrary to their calculations, emerged victorious. 
(Never again would he fight despite any provocation.) In a 
corner of the dining room is the Liberator’s great chair. 
If you sit in it, they say, you may have a wish. “'Tis a 
superstition,’ said the guide. (I was visiting the place with 
an Irish groom and an English girl; it was the English girl 
who sat down and wished.) There are tributes to O'Connell, 
trophies of every description, from a dreadful carved table 
(a riot of Victorian symbolism with a round tower for its 
leg and Irish wolf-hounds in support) to the touching gift 
of a white bedspread from the cotton weavers of Lancashire. 
There is the writ for the fateful Clare election when 
O'Connell's success finally made Catholic emancipation a 
certainty. It is strange that the Irish nation so much neglects 
this house. The ancient stone and slate of the greater part 
of it have a slightly decayed charm in harmony with the 
surrounding woodlands. The dining room, drawing room 
wing and the chapel have been “' restored,” but without the 
slightest regard to congruity. The raw white rough-cast, the 
dreadful castellations might belong to any municipal building 
in—well, in any London suburb. Kerry should be able to 
do better than that. 
PRINTER'S DEVIL EXORCISED 

WHEN the writer’s away the printer's devil will play. Let 
me clear up on my return from beyond the seas. Page 577, 
‘* Booksellers’ Row ”’ not ‘‘ Booksells’ Row,” “‘ Stareleigh, J.” 
not ‘‘Staveleigh, J.,"’ and it was not ‘‘ commoners” but 


‘coroners’? who have been wearing wigs and gowns. 
Page 593,‘ Le Helgoat."” Page 613, ‘‘ Chateauneuf-en-laou.”’ 


RICHARD Roe. 





Mr. G. B. BLACK 
Mr. George Barnard Black, of Crouch End, a solicitor and 
director of Messrs. Rowntree & Co., Ltd., died on 5th September, 
aged 78. He had practised in Scarborough and was clerk to 
the magistrates for six years, joining Rowntrees as solicitor in 
1918 and being made a director in 1930. 
Mr. H. B. CREED 
Mr. Herbert Bricknell Creed, solicitor, of Epping, died on 
14th September. Admitted in 1903, he was for many years 
clerk to the local Commissioners of Income Tax. 


Mr. E. H. GOMPERTZ 
Mr. Ernest Hartog Gompertz, solicitor, of South Shields, died 
on 14th September, aged 54. Admitted in 1920, he was honorary 
solicitor to the Jewish congregation and registrar of Jewish 
marriages in South Shields. 


Mr. J. E. A. JAMES 
Mr. John Edgar Arnold James, town clerk of Stepney, died on 
18th September at Folkestone, where he was attending the 
annual conference of the Association of Municipal Corporations. 
He was admitted in 1918. 
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REVIEWS 


The Sale of Goods. Business Law and Administration Series 
No. 1. By Criive M. Scumitruorr, LL.M. (Lond.), 
LL.D. (Berl.), of Gray’s Inn, Barrister-at-Law. 1951. 
London: Stevens & Sons, Ltd. 35s. net. 

This comparatively slim volume —194 pages and appendices 

is announced as number one of a series of practical studies 
entitled “‘ Business Law and Administration.” The aim 
of the series is said to be to publish contributions likely to be 
of value and interest to the businessman and his legal or other 
professional adviser. Thus the publisher’s announcement. 

In his preface, Dr. Schmitthoff develops this aim somewhat 

and refers to a functional approach, relating business legal 

problems to their economic and social environment, and 
extending the province of business law beyond the activities 
of the legal profession so as to include ‘ the law-creating 
practice of professionally-trained business administrators.” 

The author, who is also the editor of the new series, hopes 

in this way to contribute to a revival of the creative spirit 

of commercial law. 

It is therefore of especial interest to see how such a dis- 
tinguished writer, who has shown in his earlier publications 
a refreshing tendency not to stick slavishly to the traditional 
forms of legal authorship, applies himself in performance 
to the new task. We must confess to slight initial dis- 
appointment on opening the book in the middle chapters 
and finding the annotated section method still holding the 
field. It is, however, a pleasure to record that we are now 
convinced that this first impression was too hastily formed. 
Though the text of the Sale of Goods Act is indeed repro- 
duced in order of sections as the basis of the main portion of 
the text, the book begins with two chapters of concentrated 
description of the historical background to the subject and 
the general principles of the law of sale. And the annotations 
are conceived on broader lines than a mere section by section 
commentary. For example, ss. 13, 14 and 15 are considered 
for the purposes of the notes as one code and discussed 
accordingly with cross-references to other portions of the 
book dealing with conditions and warranties. 

The appendices contain additional notes of considerable 
substance by way of introducing the text of Acts germane 
to the subject other than the Sale of Goods Act, 1893. The 
author deals fully with the case law, setting out with much 
adroitness the essential facts of the leading authorities. 

We consider that the new series makes an exceptionally 
good start with this work. 


Advertising and the Law. By F. P. Bisuop, M.B.E., M.P., 
Barrister-at-Law. Revised and edited by P. N. S. 
FARRELL, B.A., LL.B., Barrister-at-Law. 1952. London: 
Ernest Benn, Ltd. 18s. net. 

This little treatise is divided into three parts—Advertise- 
ment Contracts, Advertisements and the Law of Tort, 
and the Regulation of Advertisements. It is not what we 
should describe as a legal textbook, though that observation 
is not intended to reflect in any way on the accuracy or com- 
pleteness of the statements of law in which it abounds. 
Rather is it a practical guide for those engaged in the adver- 
tising business to the intricate web which the law has woven 
around and about their way of life. The lawyer experiences 
a peculiar shift of vision in reading of such old “ favourites ”’ 
as Carlill vy. The Carbolic Smoke Ball Co., Williams v. 
Carwardine and Tolley vy. Fry in a context where not only 
their underlying principles but also their factual settings 
become relevant. 


A most comprehensive range of topics is treated by 
Mr. Bishop and his editor in a highly readable fashion. 
Besides the more obvious subjects, such as copyright, libel, 
passing-off, formation and breach of contract and lottery 
advertisements, many less likely-looking but valuable points 
are brought into the author’s survey, for instance, the obliga- 
tions of printers to keep copies of printed matter, and the 
futility of a general advertisement repudiating responsibility 
for debts. 


The Law Relating to Building and Engineering Contracts. 
By W. T. CRESWELL, Q.C. Fifth Edition. By T. R. D. 
Davies, B.Sc., of Gray’s Inn, Barrister-at-Law. 1952. 
London: Sir Isaac Pitman & Sons, Ltd. 30s. net. 


This handy book has in the past enjoyed a deserved 
popularity among building contractors and others interested 
in building enterprises. The present edition well maintains 
the high standard of conciseness and accuracy set by its 
predecessors, and will be found to be quite up to date, the 
1950 revision of the R.I.B.A. standard form of building 
contract being included in an appendix. 


Phipson on the Law of Evidence. Ninth Edition. By 
Sir ROLAND Burrows, Q.C., Recorder of Cambridge. 1952. 
London: Sweet & Maxwell, Ltd. 44 10s. net. 


An Introduction to Evidence. By G. D. Nokes, LL.D., 
of the Middle Temple and the South-Eastern Circuit, 
Barrister-at-Law, Reader in English Law in the University 
of London. 1952. London: Sweet & Maxwell, Ltd. 
35s. net. 

From the same publishers come these two works on the 
same important subject, different in size, in style, and the 
class of reader addressed, alike in their excellence, and in the 
certainty and assurance with which each achieves the purpose 
at which it is aimed. The reviewer is glad to have perused 
them both. 

The late Sir Roland Burrows was associated with Phipson 
through twenty-two years and three editions. He refers in 
his preface to this latest edition to the leading position 
attained by the work owing to the knowledge and industry 
of the original author, and adds that he has not considered 
that he should change the plan and style of the book. The 
practitioner who has ‘used Phipson in the past will applaud 
this characteristically modest decision, but will not disagree 
with us when we say that its utility as a practical text-book 
and its standing as a leading authority have been enhanced 
by the painstaking and constructive editorship of Sir Roland. 
The type and arrangement are models for a law book intended 
for daily use. 

Mr. Nokes, too, is a practical man, but he has designed his 
book so as to provide some historical and theoretical back- 
ground to the study of the subject. Nevertheless, the 
author covers the practical field itself uncommonly thoroughly, 
bearing in mind the moderate compass of the book. This is 
no academic treatise. But while all the rules of forensic 
importance are stated in helpful detail, the author never 
forgets to supplement them with that best of aids to the 
student’s memory, a clear indication of their reasors or 
origins. Nor is the philosophical aspect of the subject 
neglected, and the chapter on Cogency contains some of the 
book’s most valuable and interesting pages. 





The Lord Chancellor has decided to appoint Mr. CUTHBERT 
SNOWBALL REWCASTLE, Q.C., to be a judge of county courts 
with effect from 20th September, 1952, and has directed that 
he shall be judge, jointly with Judge Hodgson, of Circuit 45 
(Wandsworth and Kingston-upon-Thames). 


Mr. E. R. Brookes has been appointed a Secretary to the 
Board of Inland Revenue in succession to Mr. F. A. Cockfield, 
who is resigning his office of Commissioner of Inland Revenue 
and Secretary and Director of Statistics and Intelligence to the 
Board of Inland Revenue as from Ist October, 1952. 
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TALKING “SHOP” 


PHURSDAY, 117TH September, 1952. 

My client, Mr. X, comes to me with a question about an 
after-acquired property clause, contained in his aunt’s 1911 
marriage settlement. lor once, the initial letter preserves 
less than complete anonymity, for Mr. X’s name really does 
start with an X, doubtless a convenience when perusing 
passenger lists, but less so, perhaps, in an alphabetical queue. 

After the manner of the traveller in H. G. Wells’ Time 
Machine, we are rapidly transported rearwards past the era 
of Soames lorsyte to that of James Forsyte. The clause in 
question, though it contains the customary exceptions, is not 
in terms restricted to property acquired by the wife during 
“ coverture.’’ Does it then apply to property acquired 
during widowhood ? This seems to have been quite a burning 
question in the seventies. It was, it seems, first considered in 
Ke Edwards (1873), L.R.9 Ch. 97. Starting with the proposi- 
tion that the primary object of such a covenant was to prevent 
the future property of the wife falling under the sole control of 
her husband—a point not without some historical interest— 
the court construed the covenant as though it had contained 
the usual words, “‘ during the said intended coverture.’’ On 
similar facts a like conclusion in favour of the wife was reached 
in Alleyne v. Hussey (1873), 22 W.R. 203, and Re Campbell's 
Policies (1877), 6 Ch. D. 686. 

Parenthetically it may be observed that the Victorian 
Bench seemed to find little difficulty in rewriting a marriage 
settlement for the parties; in this age, supposed to be of 
greater latitude, Lord Justice Denning’s late similar essay 
in the realm of frustration of contract (British Movietonews, 
Ltd. v. London & District Cinemas, Ltd. |1951) 1 K.B. 190 ; 
95 SOL. J. 499) fell much flatter in the House of Lords. 

It does not seem possible to assert of a covenant in a 1911 
settlement that its primary object was to prevent the wife's 
alter-acquired property from falling under the dominion of 
her husbayd. The problem, then, is to judge how far, if at 
all, these authorities—seemingly founded upon a now obsolete 
system of marital property control—can properly be applied 
to such a covenant in the much-changed world of 1952. 
rhere, at least, are the authorities ; they have achieved the 
dignity as well as the decrepitude of old age, and it may be 
supposed that they would be overruled or distinguished with 
reluctance. 


Monpay, 15TH 

This journal's weekly contributor “A BC” has already 
commented (p. 391, ae) with becoming indulgence upon two 
recent cases concerning the revocation of a will by a later and 
missing will—the Hampshire and Wyatt cases ({1951] W.N. 174 
and {1952} 1 T.L.R. 1294). 

It would be wearisome to repeat the facts and unprofitable 
to attempt to reconcile the decisions. The profession is likely 
to prefer the logic of Karminski, J., in the former case, and— 
lor its expediency—the conclusion of Collingwood, J., in the 
latter. 

Perhaps the most instructive feature, common to both 
cases, was the inability of the two solicitor-witnesses concerned 
to recall the contents of the later will. One may question, 
with respect, whether the true significance of this point was 
retlected in the Wyadt decision, where the evidence of revoca- 
tion was rejected and the earlier will was upheld. Amnesia 
is as much a professional duty as recollection; time, place 
and circumstance govern both. If a solicitor empties his 
mind of the contents of a will, is it not a safe assumption that 
he did so as part of the involuntary process of lumber- 
clearance ? Which of two wills is the solicitor more likely to 
remember—the one that contains a revocation clause or the 
one that does not? As well ask whether he would best 
remember the tailless dog or the pink elephant. It is the 
normal of the species, properly appendixed or pigmented, that 
most quickly fades from memory. 


TUESDAY, 16TH 

To solicitors knowing or claiming to know the habits of their 
clients, one suggestion, already remarked by ‘* A BC” and 
implicit in the ratio decidendi of the Wyatt case, is likely to make 
little appeal. This was to the effect that the testatrix mighi 
have struck the revocation clause from the draft of the later 
will (‘So to find involves the assumption that the 
testatrix accepted the draft as correctly expressing her 
intentions in the matter’’). Not impossible, perhaps, but, 
with respect, in the highest degree improbable. Two clauses 
at least are usually safe from clients—the revocation clause 
and the attestation clause, both being regarded as part of the 
will-making mumbo-jumbo. 

But assuming such a capricious testatrix as that, what could 
be inferred as the solicitor’s advice? Surely that she was 
converting the will into a codicil, advice which could only lead 
to the restoration of the revocation clause or the renaming 
and probably the redrafting—of the document. The first 
result cannot be reconciled with the Wyati decision; the 
second conflicts with the solicitor’s evidence that the document 
was a will, Eventually we return to the proposition of 
Karminski, J., in the Hampshire case; his lordship found 
it hard to believe that a solicitor would prepare a will without 
a revocation clause. 


WEEK-END REFLECTIONS 

Readers of Sir Osbert Sitwell’s classic autobiography will 
recall, and not without pleasure, the eccentric figure of 
Sir George Sitwell: his mediwval musings, his shifting otf 
landscapes, his superb egoism illuminated with rare flashes of 
genius, his self-insulation from the buffets of Idwardian life. 

Critics of the financial provisions of the Town and Country 
Planning Act, 1947, may ruminate sympathetically upon 
Sir George’s views concerning the taxation of land values, 
introduced in the long-disputed Lloyd George budget of 1909, 
“The principle of the Act seems to be to value each plot 
separately at the price it might fetch if none of the others wer 
in the market ; to mark future values as if they existed, to 
tax and rate park frontages as building land, and yet continue 
to rate halls as if the parks were unspoilt... The fact is that 
the grocer who has sanded our sugar all these years has at last 
got his way and introduced the principle of petty swindles into 
public legislation.”’ . 

We have certainly travelled far along the roads of 
nationalisation and expropriation since 1909, Now it is not 
so much a question of finding a little sand in the sugar as of 
searching for sugar in the sand. <A pity, perhaps, that we 
cannot look to Sir George to expound the principles of the 
1947 Planning Act and its administration. By what principle, 
for example, it is right for the Crown to impropriate develop 
ment values but wrong to pay full compensation (except to 
favoured claimants) ; by what principle the landowner is 
shrugged off in dog-Latin as beneath notice, or if he passes 
the strict tests of s. 63 becomes a Pt. VI mendicant, regarded 
at best as the undeserving inheritor of unearned increment, at 
worst as an acquisitive schemer, using his wits to his own 
advantage -that ultimate offence against the Welfare State. 
But it would be best of all to hear Sir George upon that principle 
to end all principles whereby the landowner, turned seller, is 
strictly enjoined, upon pain of a compulsory purchase order 
from the Central Land Board, against subrogating himself 
to the business methods of the State.* Having received this 
debased coinage on no account must he put it into the 
purchaser's money-box, Such are the anomalous results 
when sand gets into the state sugar by the buckettul. 

“ ESCROW és 


* See * House 1," issued by the Central Land Board, * Advice to Buyers,” para. (3) 
“ Do not buy as part of the purchase price of the land the seller's claim on the £300 million 
is buying arisk at a* certainty © price And 


fund... A buyer of such a claim... 
ibid., ** Advice to Sellers’: “ A sale of land... at a price which includes building value 


is unfair to buyers... It passes on the claim to the purchaser at a definite amount 
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SURVEY OF THE WEEK 


STATUTORY INSTRUMENTS 

gjacon) $ (Kationing) (Amendment No. 3) Order, 1952. (S.1I. 
1952 No. 1653.) 

Biscuits (Charges) (Amendment) (No. 2) Order, 1952. (S.1. 
1952 No. 1671.) 

Dumfries-Kilmarnock Trunk Road (Cumnock and Auchinleck 
By-Pass and Other Diversions) Order, 1952. (S.I. 1952 
No. 1655.) 5d. 

Feeding Stuffs (Manufacture) (Amendment) Order, 1952. (S.I. 
1952 No. 1652.) 

General Waste Materials Reclamation Wages Council (Great 
Britain) Wages Regulation (Amendment) Order, 1952. (S.1 
1952 No. 1674.) 5d. 

Import Duties (Drawback) (No. 10) Order, 1952. (5.1. 1952 
No. 1669.) 

Import Duties (exemptions) (No. 4) Order, 1952. (5.1. 1952 
No. 1070.) 

iron and Steel Scrap Order, 1952. (5.1. 1952 No. 1665.) 11 

Jute and Jute Goods Order, 1952. (5.1. 1952 No. 1666.) 5« 

London-Aylesbury-Warwick- Birmingham ‘Trunk Koad (Ashorne 
furn Diversion) Order, 1952. (S.1. 1952 No. 1676.) 

London-Carlisle-Glasgow-Inverness ‘Trunk Koad (North-West 
of WKirtlebridge Station and Pennersaughs Diversions) Order, 
1952. (S.I. 1952 No. 1657.) 

Meat (Rationing) (Amendment No. 6) Order, 1952. 
No. 1059.) 


& 
l. 


(5.1. 1952 


Probation (No. 2) Rules, 1952. (S.1. 1952 No. 1664 (L.10).) 6d. 

Stopping up of Highways (Berkshire) (No. +) Order, 1952. (S.1 
1952 No. 1656.) 

Stopping up of Highways (Blackpool) (No. 1) Order, 1952. 
(S.I. 1952 No. 1654.) 

Stopping up of Highways (Lincolnshire-Parts of Lindsey) (No. 3) 
Order, 1952. (S.I. 1952 No. 1660.) 

Stopping up of Highways (London) (No. 17) Order, 1952. (S.I. 
1952 No. 1649.) 

Stopping up of Highways (London) (No. 18) Order, 1952.  (S.1. 
1952 No. 1672.) 

Stopping up of Highways (Northamptonshire) (No. 2) Order, 
1952. (5.1. 1952 No. 1673.) 

Stopping up of Highways (Plymouth) (No. 2) Order, 1952. 
(S.[1. 1952 No 1650.) 

Stopping up of Highways (Wigan) (No. 1) Order, 1952. (5.1. 
1952 No. 1651.) 

Stopping up of Highways (Worcestershire) (No. 5) Order, 1952. 
(S.1. 1952 No. 1058.) 

Wild Birds Protection (Cumberland) Order, 1952. 
No. 1675.) 5d. 


(S.[. 1952 


\ny of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Vetter Lane, I5.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.) 


NOTES AND NEWS 


Ilonours and Appointments 


Phe Oucen has been pleased to signify her intention of appointing 
Mr. Witttam AniHian Davies, O.C., to be a judge of the High 
Court. When the appointment is made the new judge will be 
attached to the Probate, Divorce and Admiralty Division in th 
place of Mr. Justice Havers, who will be transferred to the 
Queen's Bench Division, 

Mr. ELANSON Hlaiau has been appointed assistant solicitor 
and prosecuting solicitor to Blackpool Corporation, in succession 
to Mr. W. 1). Reeder, who has resigned 


Phe following appointments are announced in’ the Colonial 
Leval Service: Mr. D. W. Conroy, Legal Draftsman, Northern 
Rhodesia, to be Attorney-General, Gibraltar ; Mr. P. C. Denby, 
Deputy Registrar of the High Court, Northern Rhodesia, to be 
Kevistrar of the High Court, Northern Rhodesia; Dr. R. Y. 
HipGes, formerly Chief Justice, Sarawak, to be Puisne Judge, 
Nigeria; Mr, Ff. W. Jounsron, formerly Puisne Judge, Nigeria, 
to be Putsne Judge, Nigeria; Mr. G. M. Lawton, Registrar of 
the High Court, Northern Rhodesia, to be Registrar-General, 
Kenya; Mr, B. R. Mites, Resident Magistrate, Tanganyika, to 
be Judge of the Supreme Court, Gambia; Mr. R. H. Mitts 
Owens, Crown Counsel, Kenya, to be Legal Draftsman, Kenya ; 
Mr. G. G, Ropinson, Puisne Judge, Nigeria, to be Chief Justice, 
Zanzibar; Mr. H. R. G. RowLey, Stipendiary and Circuit 
Mavistrate, Bahamas, to be Magistrate, Sierra Leone; Mr. J. I. 
Kenya, to be Registrar-General, 
Panganyika; Mr. G. KE. SrrickLANb, Solicitor-General, Hong 
hong, to be Attorney-General, Sarawak ; and Mr. G. C. Bykni 
to be Assistant Official Assignee, Federation of Malaya. 


Spry,  Registrar-General, 


Personal Notes 

Mi J. A. Langton, solicitor, of Waterloo, Liverpool, was 
marred on 17th September to Miss Joan elizabeth Corfe, of 
Hlalewood, 

PROBATE PRACTICE DIRECTION 
Domicil UNION OF SouUTH AFRICA 

Fach of the four Provinces of the Union of South Africa forms 
a separate jurisdiction, 

Where, in any document to lead a grant, it is necessary to state 
the domicil of a person domiciled in the Union of South Africa, 
the Province must be specitied, 

l2th Seplember, 1952. Hl. A. pe C, PEREIRA, 

»> Lee fyi 


Priy cipal Probate Regi sti} ° 


Miscellaneous 
PUBLIC INQUIRY INTO L.C.C. DEVELOPMENT PLAN 
DETAILS OF ARRANGEMENTS 

The public local inquiry into objections to the L.C.C. Develop- 
ment Plan will be held at the Central Hall, Westminster, at 
10 a.m. on Monday, 29th September, and the two following days. 
On Friday, 3rd October, it will re-open at the County Hall, 
Westminster Bridge. There will be no sitting on Thursday, 
2nd October. The Chief Inspector of Special Inquiries, Mr. K. 5. 
Dodd, will preside. Printed copies of the Chief Inspector's 
opening statement about the conduct of the inquiry and of the 
opening address by counsel for the L.C.C. on the plan as a whole 
will be available to objectors on application to: The Solicitor 
to the Council (Ref. LP/01), London County Council, County 
Hall, $.1.1.  Objectors will be able to put general, as well as 
particular, questions when their objections are being heard. 

Objections, of which there are nearly 6,300, will be classified 
in the following separate groups, to be heard separately : 


Group L: (1) City of, Westminster, (2) Holborn, (3) Finsbury, 
(4) City of London ; Group IL: (5) Wandsworth, (6) Battersea ; 
Group III 7) St Marylebone, (8) Paddington; Group IV: 


(9) Stepney, (10) Poplar ; Group V: (11) Greenwich, 
Group VI: (13) Royal Borough of Kensington, 
Group VIL: (15) Camberwell, (16) Woolwich ; 
Group VIIL: (17) Hackney, (18) Stoke Newington, (19) Shoreditch, 
(20) Bethnal Green, (21) Islington ; Group IX: (22) Bermondsey, 
23) Deptford; Group X: (24) Southwark, (25) Lambeth ; 
Group NI (26) Hampstead, (27) St. Pancras; Group XIL: 

28) Fulham, (29) Hammersmith. 

The above sequence will probably be followed, but the 
Inspector may vary the order. Objections relating to the City 
ot Westminster will be taken at the opening of the inquiry, 
followed by the remainder of Group I. 

General objections which do not relate to any particular 
property will be fitted in at convenient times at the discretion 
of the Inspector. Objectors interested in properties in more 
than one borough will be given the choice of appearing whenever 
a borough in which one of their properties is situate is undet 
consideration, or of waiting until the end of the inquiry, when 
all their properties will be considered together. 

All objectors, or their agents, who have signified their intention 
to attend, or be represented at, the inquiry will be notified of 
the date on which it is expected that one of the inspectors will 
begin to hear the borough lists containing their objections. 

Phe London County Council's solicitor will notify each objector 
when it is anticipated that his individual objection will be heard. 
More than about forty-eight hours’ notice will probably not be 


12) Lewisham ; 


(14+) Chelsea : 
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possible. Any inquiries by objectors or their agents should be 
addressed to the Solicitor to the Council, London County Council, 
County Hall, S.E.1 (telephone WAT 5000, Ext. 6673). 

There will be facilities for the Press to report the inquiry both 
at Central Hall and at County Hall. 


SERVICE AT WESTMINSTER ABBEY 
WEDNESDAY, 1st OCTOBER 1952 

On the occasion of the re-opening of the law courts a special 
service, at 11.30 a.m. will be held in Westminster Abbey, at 
which the Lord Chancellor and Her Majesty’s Judges will attend. 

Barristers attending the service must wear robes. All should 
be at the Jerusalem Chamber, Westminster Abbey (Dean’s Yard 
Entrance), where robing accommodation will be provided, not 
later than 11.15 a.m. 

The South Transept is reserved for friends of members of the 
jar and a limited number of tickets of admission are available 
for issue. Two of these tickets will be issued to each member 
of the Junior Bar whose application was received by the Secretary 
of the General Council of the Bar, 2 Stone Buildings, Lincoln’s 
Inn, W.C.2, not later than Friday, 26th September. 

Queen’s Counsel wishing to obtain tickets for friends should 
apply direct to Mr. John Hunt, Crown Office, House of Lords, 
S.W.1. 

licket holders must be in their seats by 11.15 a.m. 

Bar students may also attend the service. They must wear 
students’ gowns. The instructions for barristers as to time and 
place of attendance apply also to students. Students when 
robed will assemble in the nave, and follow the Junior Bar in the 
procession. 

Owing to the limited number of tickets available for friends of 
those attending the service, it will not be possible to make these 
available to students. 

No tickets are required for admission to the North Transept, 
which is open to the public. 


CITY OF LONDON COLLEGE 
COMMENTARIES IN COMMON LAW AND EQuity 

Two series of weekly commentaries and discussions upon 
recent cases and current developments in common law and 
equity respectively will take place at the College, commencing, 
for common law, on Monday, 6th October, 6 p.m., and for equity, 
on Thursday, 9th October, 6 p.m. 

The purpose of the commentaries is to provide a forum for the 
discussion of and comment upon the practical aspects of recent 
case law and statutes for solicitors, their managing and articled 
clerks and legal assistants of banks, companies and public bodies. 


CasE LAW SEMINARS FOR LAW STUDENTS 

The case law seminars, held by day, offer the advantages to 
students of the new method of law teaching by which case and 
statute law are studied as an inter-related whole dependent upon 
defined legal principles. The seminars are thus complementary 
in their contribution to the study of law to lectures because they 
present to the student illustrations of principles and explanations 
of those principles from the aspect of decided cases. 

lhe seminars are suitable for students preparing for the Bar, 
rhe Law Society and University Legal Examinations. 

Particulars of the commentaries and of the case law seminars 
may be obtained from the Secretary, City of London College, 
Moorgate, I..C.2 (MONarch 8112/3/4). 


THE LAW SOCIETY HONOURS EXAMINATION 

At the June, 1952, Examination for Honours of candidates 
for admission on the Roll of Solicitors of the Supreme Court, 
the examination committee recommended the following as being 
entitled to honorary distinction—Second Class (in alphabetical 
order): C. A. Arnold, LL.B. London, R. A. Cooke, B.A. Oxon, 
B. T. Dixon, LL.B. London, D. Elman, J. C. Hicks, A. L. Jones, 
B.A., LL.B. Cantab, R. E. Moore, G. Pazzi-Axworthy, LL.B. 
London, Dr.Juris. Rome, K. D. Potter, M.A. Oxon, D. G. Watson, 
M.A., LL.B. Cantab, P. R. H. Webb, B.A. Cantab. Third Class 
(in alphabetical order): H. R. Fitton, LL.B. Manchester, 
L. Freedman, LL.B. Manchester, L. M. Gibbon, LL.B. Leeds, 
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E. R. Griffiths, M.A., B.C.L. Oxon, B. R. Platt, B.A. Cleveland, 
D. J. Ross, LL.B. London, R. O. Sutton, B. R. Thorpe, LL.B. 
London. 

The Council have given class certificates to the candidates 
in the Second and Third Classes. One hundred and _ ten 
candidates gave notice for examination. 


The University of London announce that a special university 
lecture in laws on Greek and Roman law by Dr. F. Pringsheim, 
University of Freiburg, will be given at University College 
(Anatomy Theatre), Gower Street, W.C.1, at 5 p.m., on Monday, 
27th October, 1952. The chair will be taken by R. Powell, 
M.A., B.C.L., Reader in Law in the University of London 
The lecture is addressed to students of the University and to 
others interested in the subject. Admission free, without 
ticket. 


1S 


DEVELOPMENT 


PLAN 


PLANS 
DEVELOPMENT BLACKBURN 

On 29th August, 1952, the Minister of Housing and Local 
Government approved (with modifications) the above develop- 
ment plan. A certified copy of the plan, as approved by the 
Minister, may be inspected at the Town Clerk’s office in the Town 
Hall, Blackburn, from 9 a.m. to 5.30 p.m. (Saturdays, 9 a.m. 
to 12 noon). 


FOR 


The plan becomes operative as from the day of publication 
of this notice,* but if any person aggrieved by the plan desires 
to question the validity thereof or of any provision contained 
therein on the ground that it is not within the powers of the Town 
and Country Planning Act, 1947, or that any requirement of the 
Act or any regulation made thereunder has not been complied 
with in relation to the approval of the plan, he may, within six 
weeks from the day of publication of this notice,* make application 
to the High Court. 


DEVELOPMENT PLAN FOR OXFORDSHIRE 


The above development plan was on 11ith September, 1952, 
submitted to the Minister of Housing and Local Government 
for approval. It relates to land situate within the County of 
Oxford and comprises land within the under-mentioned districts 
Certified copies of the plan as submitted for approval may be 
inspected from 9.30 a.m. to 5 p.m. (Saturdays, 9.30 a.m. to 
12 noon) at the offices of the Clerk of the Council in the County 
Hall, Oxford, and at the offices of the County Planning Officer 
at 42 Hythe Bridge Street, Oxford. 

Certified copies or extracts of the plan so far as it relates to the 
under-mentioned districts may be inspected between the same 
hours at the places mentioned below : . 

Borough of Banbury 

The office of the Town Clerk, Municipal Buildings, Banbury 
Banbury Rural District 

The office of the Clerk, 8 Horse Fair, Banbury 
Borough of Chipping Norton 

The office of the Town Clerk, The Guildhall, Chipping Norton 
Chipping Norton Rural District 

The office of the Clerk, Hillside, Albion Street, Chipping Norton 
Borough of Woodstock 

The office of the Town Clerk, Town Clerk's Office, Wood 
Witney Urban District 

The office of the Clerk, Council Offices, Church Green, Witney 
Witney Rural District 

The office of the Clerk, 14 The Hill, Witney. 


Bicester Urban District 


tock 


The office of the Clerk, Council Offices, The Garth, Bicestet 
Ploughley Rural District 
The office of the Clerk, Waverley House, Bicester 
Thame Urban District 
The office of the Clerk, Town Hall, Thame. 
Bullingdon Rural District 
The office of the Clerk, Arlington House, 76 Banbury Road, 
Oxford 
Borough of Henley-on-Thames 
The office of the Town Clerk, 33 Market Place, Henley-on 


Thames. 


ette of 19th September 


* Published in the London Ga 





632 [Vol. 96] THE 


Henley Rural District 
The office of the 
Henley-on-Thames. 
Any objection or representation with reference to the plan 
may be sent in writing to the Secretary, Ministry of Housing and 
Local Government, Whitehall, London, $.W.1, _ before 
Sth November, 1952, and should state the grounds on which it is 
made. Persons making an objection or representation may 
register their names and addresses with the Oxfordshire County 
Council and will then be entitled to receive notice of the eventual 
approval of the plan. 


Clerk, Easby House, Northfield End, 


Wills and Bequests 
of St. John’s Wood, left 4 


Mr. C. S. Fisher, solicitor, yd Bes be 
(420,036 net). 
Mr. W. T. Wilkinson, solicitor, of Wimbledon, 


Weymouth, left £32,295 (432,084 net). 


formerly of 


SOCIETIES 
LIVERPOOL LAW CLERKS’ SOCIETY 
SYLLABUS OF LECTURES 

October : Reminiscences of a Bar Clerk 
14th October: Elements of English Law 
B.A., B.L.; 21st October: Bills of Sale 
M.A., B.C.L. 28th October: Juvenile 
Trevor Holden, J.P.; 4th November: Arbitration 
Paterson, LL.B 11th November: Chancery of 
John M. Worthington, J.P. ; 18th Novem- 
Somerville, B.A., B.L.; 


7th 
Hughes ; 
Rankin, 
Collinson, 


1952. 
ee ee 
Andrew 
Jeffreys 
Courts 
E BD. 
Lancashire Practice 
ber: Law of Rentcharges—-J. J. 
25th November: Boundaries, Fences and Party Walls 
B. B. Benas, B.A., LL.M 2nd December : Domicile in Matri- 
monial Cases—R. A. H. Collinge, M.A. ; 9th December : Factories 
Acts—R. S. Nicklin. 

1953.—6th January: Marriage and Divorce—Mrs. M. 
Cumella, M.B.E., J.P.; 13th January: Road Traffic Licences 
J. Edward Jones, B.Com., LL.B 20th January. Contracts 
for Sale of Building Land—Professor J. Turner, LL.M. ; 
27th January : Hire Purchase— Jeffreys Collinson, M.A., B.C.L. ; 
3rd February : Law of Coroners—J. Stuart Crook ; 
10th February: Some Recent Cases—-A. L. Julian, M.A. ; 
17th February: On Taking Instructions—J. J. Rimmer ; 
24th February Remedies of Mortgagees—A. Owen Hughes, 

L.M.; 3rd March: Libel and Slander—David McNeill, M.A., 
B.C.L.; 10th March: Law of Intestacy—-Alfred W. Brown, 
LL.M. 

The 
Building, 
Further 
Secretary, c/o Lé 


Library, Tower 
at 5.30 p.m. 
Hughes, Hon. 


delivered at the Law 
Liverpool, commencing 
obtained from J. 


lectures will be 
Water Street, 
particulars may be 
iw Library. 


SOCIETY OF LONDON 
following subjects will be debated in October, 1952 
the Common Room, Gray’s Inn, at 8 p.m.)- 
Wednesday, Ist October : That the present Government has 
been a change for the better.’’ Wednesday, 8th October : 
That this house deplores the march of progress.’’ Wednesday, 
15th October : That Great Britain and the United States 
should have a joint Foreign Office.’” Wednesday, 22nd October : 
Joint debate with the Inns of Court Students’ Union: “ That 
this house sees no sense in censorship.”’ 


THE UNION 
The 
(meetings in 


founded in 1835 by former 
Union Societies, is the 


The Union Society of London, 
members of the Oxford and Cambridge 
oldest debating society in the Inns of Court. Matters of political, 
social and general interest are discussed at its debates, which 
are a school of advocacy as well as a medium for the exchange 
of views on subjects of public importance. Meetings are held 
each Wednesday during the legal terms at 8 p.m. in the Common 
Room, Gray’s Inn. Visitors are always welcome and are at 
liberty to take part in the debates. 

Membership is open to men and women and is not confined 
to the legal profession. Further information may be had from 
the Hon. Secretary, Mr. U. Davidson, 25 Dunvegan Road, 
London, $.E.9. Phone: ELTham 9252. 
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DEBATING SOCIETY 
Debating Society 


LAW STUDENTS’ 

The new session of the Law Students’ 
(founded 1836) opens on Tuesday, 7th October. The Society 
meets every Tuesday during the session, at 7 p.m., at The Law 
Society’s Court Room, 60 Carey Street, Chancery Lane, W.C.2 
and holds regular debates on legal and general topics, with 
occasional lectures, moots and mock trials. Visitors are welcome 
at all meetings. The following motions will be among those 
to be debated during October ‘ That this house has no desire 
to fly faster than sound.’’ ‘‘ That the office of coroner should 
be abolished.”’ That actions for breach of promise and 
seduction should no longer be recognised.”’ 

Membership of the Society is open to members of the Bar, 
solicitors, articled clerks to solicitors, members or students of 
an Inn of Court or university, and graduates of any university. 
Applications for membership should be sent to either of the 
Honorary Secretaries: CC. Hoile, 1 Meriden Court, Chelsea 
Manor Street, S.W.3, or C. D. Wickenden, 61 Lewisham Park, 
S.E.13 


THE 





PRINCIPAL ARTICLES APPEARING IN VOL. 96 
5th July to 27th September, 1952 


For articles up to and including 28th June, see Interim Index 


Accumulation Trusts for Charitable Purposes (Conveyancer's Diary) 
Agricultural Holdings Act and Notice to Quit Part (Landlord and Tenant Note book) 
Assignment of Leasehold Houses (Practical Conveyancing) es ne 


Capitalisation of Profits or Reserves (Company Law and Practice) ry ae 
Claims for Ownership and Possession of the Matrimonial Home we oi ool, 
Clerk retiring with Justices . 

Conditional Order for Possession (Landlord and Tenant Note book) ; 
Seman 1: Protection via Vesting Order (Landlord and Tenant Notebook) 
Control : The Continued Application Provision (Landlord and Tenant Notebook) 
Control : The Importance of Time (Landlord and Tenant Notebook) . 
Crown Leases (Protection of Sub-tenants) Act, 1952 (Landlord and Te nant Note book) 


Delivery of Gifts Mortis Causa 
Development Plan Inquiries : . ; rT oi 
Disposal of Uncollected Goods—New Relief for Repairers and Cleaners 
Drawing a Will (Conveyancer’s Diary) ; ‘ ie “ 


Employment Abroad (Taxation) 
Estate Duty Cases (Taxation) : 
Estate Duty The Finance Act, 1894, s 2 (1) (a) (Taxation) 
Evidence of Legitimacy (Conveyancer’s Diary) - 
Farm Cottages (Landlord and Tenant Notebook) 
Inheritance Act Orders 
Insanity in Tort 


Spreading the Burden (Conveyancer’s Diary) 


Legal Aid sts Recoverable (Costs) 
Legitimation : Statute and Common Law Contrasted (Conve yancer’s Diary) 
Licence or Service Tenancy ? (Landlord and Tenant Notebook) : 


Problems arising from Dual Jurisdiction . . 
is Repair (Landlord and Tenant Notebook) 
Position of Building Societies (Conveyancer’s Di: ry) 


Maintenance 
Modernisation 
Mortgagee’s Power of Sale : 


** Old Style” (Landlord and Tenant Notebook) 


Particulars of Local Authorities: Conditions of Sale (Practical Conveyancing) 
Pedestrian Cre 
Proceedings by 


SINS . oe . . . . a . 
Possession Mortgagees : The Proper Defendants (Conveyancer’s 
Diary) F ae he 
Powers : Time when Appointed Interests Take Effect (Convevancer's Diary) 
Practical Conveyancing ‘ x2 574, 591, 
Probate with Omissions (Conveyancer’s Diary) a . 
Procedure 
Property in Agricultural Fixtures (Landlord and Tenant Notebook) 
Registered Land: Claims on the Indemnity Fund (Conveyancer's Diary) 


Rights of Way Survey 


Statutory Tenants’ Licensees (Landlord and Tenant Notebook 

Subsidiary Molding Shares in Parent Company (Company Law 

Sub-tenants’ Goodwill Claims (Landlord and Tenant Notebook) 
Summary Jurisdiction : Some Acts of 1952 


Surrender Joint Tenancy (Landlord and Tenant Notebook) 


and Practice) 


Trading with the Enemy Legislation and Vorfeiture Provisions (Conveyancer’s Diary) 


Delay 
in Stock (Company Law 


Unreasonable 


Unsecured | and Practice) 


Voluntary 1 of Property : the Essential! Requirements (Conveyancer’s Diary 


unsfers 


essity (Conveyancer’s Diary) 
nt by Employers 


Ways of Ne 
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